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MURPHY, P.J.

Plaintiff Elizabeth Kenny appeals as of right the trial court's order granting defendant
Kaatz Funeral Home, Inc., summary disposition pursuant to MCR 2.116(C)(10) in this premises
liability action involving a slip and fall on snow-covered ice in defendant's parking lot.* We
reverse.

In December 2001, plaintiff, who was seventy-eight years old at the time, and four
companions drove to defendant's funeral home to attend a coworker's funeral. After plaintiff left
the car and while she was walking near the rear of the car in the funeral home parking lot, she
dlipped and fell, fracturing her hip. The following pertinent excerpts come from the transcript of
plaintiff 's deposition:

Q. When you got into the parking lot at | guess 6:30 or quarter to 7:00
was it light, dark, do you remember?

! The trial court also summarily dismissed plaintiff's claims against defendant R & L Snow and
Lawn Service (R & L). Plaintiff does not challenge on appeal that dismissal. Reference to
"defendant” in this opinion pertains solely to defendant Kaatz Funeral Home.



A. Dark, dark.

* * %

Q. And the parking lot. | assume you said it was snowing. | assume you
couldn't see the lines on the—

A. Itwasjust like—it wasn't real bad. It was just like a snowflake then, a
dustingontheroad. . ..

When you pulled into the parking lot, could you see the yellow line?
You couldn't see any line at al, no.

And why isthat?

> 0 » 0O

Because it was covered with snow.

* * %

O

Could you see any pavement at all or wasit all snow covered?
A. Snow covered.

* * %

Q. When you were walking or after you fell did you notice how thick the
snow was, how deep it was?

A. It was snow covered. Then it wasice. It was black ice. You couldn't
see the ice there. [Plaintiff subsequently indicated that the snow was at least one

inch deep.]

* * %

Q. And I'm sure you've seen many, many snowfalls over your years,
right?

A. Yeah.

Q. And | assume you've walked through the snow a number of times; is
that correct?

A. Yeah. | used towalk waist deep.

Q. And you're aware that snow can be slippery; isthat correct?



* * %

A. The snow wasn't dlippery. The ice was underneath it.

* * %

Q. Soit'syour claim that the ice you dlipped on was covered by snow; is
that correct?

A. Yes, it was.
Q. Could you see theice?

A. Not until | fell.

A. Not until after | fell.
Q. After you fell did you seetheice?

A. Yes, because the snow was—where my body was it was all pushed
aside.

Q. Wedll, what did you see? Describeit for me.

A. It was like a black ice. It was the color of the—the color of the
pavement.

* * %

Q. Youindicated it was dark out at the time of the fall?

* * %

A. Yes.

Q. Didthat makeit harder to see?

* * %

A. Yes

Richard Kaatz, defendant’s president and primary shareholder, testified in his deposition
that it had snowed earlier in the day on the date of the accident, stopped for a while, and then
resumed snowing in the evening. He indicated that it was dark around 5:00 p.m. during that time
of the year. Kaatz arrived at the funeral home around 5:00 p.m., and he observed that snow had
covered the parking lot. He did not believe that it had snowed the previous two or three days.



Defendant moved for summary disposition, arguing that it had neither actual nor
constructive notice of the alegedly dangerous condition and, at the same time, argued that the
condition of the parking lot was open and obvious and not unreasonably dangerous. The trial
court granted the motion for summary disposition, finding that defendant had no notice of the
aleged hazard, that no genuine issue of material fact existed with respect to whether the
condition of the parking lot was open and obvious, and that no genuine issue of material fact
existed in regard to whether any special aspects made the condition unreasonably dangerous, in
spite of its open and obvious condition. The trial court, in relation to the open and obvious
danger analysis, relied on the fact that plaintiff had testified in her deposition that before her fall,
she saw others get out of the vehicle and hang onto the car. The court also relied on plaintiff's
testimony that she had lived in Michigan al her life and had witnessed many snowfalls. Thetrial
court noted that, "[a]s a lifelong resident of Michigan, she should have been aware that ice
frequently forms beneath snow during snowy December nights.”

This Court reviews de novo atria court's decision on a motion for summary disposition.
Koenig v South Haven, 460 Mich 667, 674; 597 NW2d 99 (1999) (opinion by Taylor, J.). Issues
of law are also reviewed de novo. Mahaffey v Attorney General, 222 Mich App 325, 334; 564
Nw2d 104 (1997).

MCR 2.116(C)(10) provides for summary disposition where there is no genuine issue as
to any material fact and the moving party is entitled to judgment or partial judgment as a matter
of law. "A trial court may grant a motion for summary disposition under MCR 2.116(C)(10) if
the affidavits or other documentary evidence show that there is no genuine issue in respect to any
material fact, and the moving party is entitled to judgment as a matter of law." Quinto v Cross &
Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996). In addition, al affidavits, pleadings,
depositions, admissions, and other documentary evidence filed in the action or submitted by the
parties are viewed in alight most favorable to the party opposing the motion. "Where the burden
of proof at trial on a dispositive issue rests on a nonmoving party, the nonmoving party may not
rely on mere allegations or denials in the pleadings, but must go beyond the pleadings to set forth
specific facts showing that a genuine issue of material fact exists." 1d. Where the opposing party
fails to present documentary evidence establishing the existence of a material factual dispute, the
motion is properly granted. 1d. at 363. "A genuine issue of material fact exists when the record,
giving the benefit of reasonable doubt to the opposing party, leaves open an issue upon which
reasonable minds might differ.” West v Gen Motors Corp, 469 Mich 177, 183; 665 NW2d 468
(2003) (citations omitted).

A premises owner owes, in general, a duty to an invitee to exercise reasonable care to
protect the invitee from an unreasonable risk of harm caused by a dangerous condition on the
land. Lugo v Ameritech Corp, Inc, 464 Mich 512, 516; 629 NW2d 384 (2001). This duty,
however, does not generally encompass removal of open and obvious dangers. Id. Where the
dangers are known to the invitee or are so obvious that the invitee might reasonably be expected
to discover them, the invitor owes no duty to protect or warn the invitee unless he should
anticipate the harm despite knowledge of it on behalf of the invitee. Id., quoting Riddle v
McLouth Steel Products Corp, 440 Mich 85, 96; 485 NW2d 676 (1992). Whether a particular
danger is open and obvious depends on whether it is reasonable to expect an average user of
ordinary intelligence to discover the danger upon casual inspection. Eason v Coggins Mem
Christian Methodist Episcopal Church, 210 Mich App 261, 264; 532 NW2d 882 (1995). In
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determining whether an alleged dangerous condition is open and obvious, the focus is on the
characteristics of a reasonably prudent person. Mann v Shusteric Enterprises, Inc, 470 Mich
320, 329 n 10; 683 NW2d 573 (2004). Because the test is objective, courts ook not to whether a
particular plaintiff should have known that the condition was hazardous, but to whether a
reasonable person in his position would foresee the danger. Joyce v Rubin, 249 Mich App 231,
238-239; 642 NW2ad 360 (2002). "In sum, the genera rule is that a premises possessor is not
required to protect an invitee from open and obvious dangers, but, if special aspects of a
condition make even an open and obvious risk unreasonably dangerous, the premises possessor
has a duty to undertake reasonable precautions to protect invitees from that risk." Lugo, supra at
517. Only those special aspects that create a uniquely high likelihood of harm or severity of
harm if the risk or hazard is not avoided will serve to remove that condition from the open and
obvious danger doctrine. Id. at 518-519.

Our Supreme Court in Mann recently addressed the matter of snow and ice accumulation
in the context of the open and obvious danger doctrine. The Court ruled:

Under Lugo, a premises possessor must protect an invitee against an "open
and obvious' danger only if such danger contains "specia aspects' that make it
"unreasonably dangerous." Lugo, supra at 517. Thus, in the context of an
accumulation of snow and ice, Lugo means that, when such an accumulation is
"open and obvious," a premises possessor must "take reasonable measures within
areasonable period of time after the accumulation of snow and ice to diminish the
hazard of injury to [plaintiff]* only if there is some "special aspect” that makes
such accumulation "unreasonably dangerous.” [Mann, supra at 332 (emphasis
added).]

The language from Mann emphasized by us makes clear that not all snow and ice
accumulation is open and obvious. In Quinlivan v The Great Atlantic & Pacific Tea Co, Inc, 395
Mich 244, 260-261; 235 NW2d 732 (1975), the Supreme Court rejected "the prominently cited
notion that ice and snow hazards are obvious to al and therefore may not give rise to liability."
The Mann decision affected Quinlivan as directly indicated in Mann, in which the Court stated:

Quinlivan . . . must be understood in light of this Court's subsequent
decisions in Bertrand [v Alan Ford, Inc, 449 Mich 606; 537 Nw2d 185 (1995)]
and Lugo. Concerning the duty of care a homeowner or other premises possessor
owes to an invitee arising from the accumulation of ice and snow, Justice
WEAVER relies in her concurrence/dissent on Quinlivan and asserts that
"premises possessors owed a duty to invitees to take 'reasonable measures . . .
within a reasonable time after an accumulation of ice and snow to diminish the
hazard of injury to the invitee The mgority is unprepared to hold that, absent
any special aspects, and absent consideration of the open and obvious nature of a
hazard, a homeowner or other premises possessor owes an absolute duty to an
invitee to diminish the hazards attendant to the accumulation of ice and snow.
[Mann, supra at 333 n 13 (citation omitted).]

We read Mann as holding that the open and obvious danger doctrine and principles
concerning special aspects are equally applicable to cases involving the accumulation of snow

-5



and ice. Mann does not stand for the proposition that all accumulations of snow and ice are open
and obvious. Our interpretation of Mann and the Supreme Court's discussion of Quinlivan are
that, if a snow or ice hazard is not open and obvious, or, if the hazard is open and obvious but
special aspects exist, the premises owner owes a duty to an invitee to exercise reasonable care to
protect the invitee from the snow or ice hazard. In such cases, Quinlivan's standard that
"reasonable measures be taken within a reasonabl e time after an accumulation of ice and snow to
diminish the hazard of injury to theinvitee" remains applicable. Quinlivan, supra at 261.

The question presented to us, as we see it, is whether it can be said, as a matter of law,
that a reasonably prudent person with ordinary intelligence would have been able to perceive and
foresee the dangerous condition, i.e., black ice under a coating of snow, upon casual inspection.?
We conclude that the answer is"no." Rather, reasonable minds could differ regarding the open
and obvious nature of black ice under snow; therefore, the openness and obviousness of the
danger must be determined by ajury. Clearly, the black ice, as a latent danger, was not visible,
which detracts from a finding that the danger was open and obvious upon casual inspection.
Thereis no indication in the record that there had been any previous rainfall or extensive thawing
that might put one on notice of the presence of ice under snow that subsequently fell. We also
note that, according to plaintiff 's deposition testimony, one of plaintiff's companions slipped at
the same time plaintiff dipped and fell, or immediately thereafter, and a third unknown person
slipped and fell in the same spot as plaintiff shortly after plaintiff's spill. This evidence could
call into question whether the danger was indeed open and obvious to reasonably prudent
persons. A jury made up of Michiganders, not a court as a matter of law, is the appropriate
arbiter in determining whether the danger was open and obvious, taking fully into consideration
the condition of the parking lot as it existed at the time of the fall. It can be argued that the
presence of snow should have placed plaintiff on notice to be careful in walking such that the
same care would have protected against afall onice. However, it can hardly be disputed that the
danger of walking on ice is far greater than merely walking on snow alone, and a reasonably
prudent person would proceed much more cautiously when observing that ice is being traversed
rather than snow.>

2 Because we view the evidence in a light most favorable to plaintiff for purposes of summary
disposition, we proceed by accepting plaintiff's deposition testimony that she slipped and fell on
black ice covered by alayer of snow.

3 With respect to plaintiff's companions holding the car as they maneuvered toward the funeral
home, we find that the evidence is subject to reasonable interpretations other than solely the one
surmised by the trial court. There are numerous reasons someone may have been holding onto
the car, including age and general difficulty walking. Although not entirely clear from the
record, it appears that plaintiff's four companions were elderly women of ages comparable to
plaintiff 's. We also note that plaintiff did not specifically testify that she recognized that her
companions were holding the car because of ice on the lot. Further, plaintiff's testimony makes
clear that her three other companions, who "hung on to the hood and walked up to the funeral
home" walked "alongside of the car and they went out the front way" while plaintiff and the
driver, who also fell, walked around the back of the car to avoid walking between the cars. The

dissent admonishes us for speculating about the reasons plaintiff's companions held onto the car,
(continued...)



On remand, and as stated in Mann, supra at 330, "in determining whether defendant
breached its duty, the fact-finder must decide only whether a reasonably prudent person would
have slipped and fallen on the ice and snow in defendant's parking lot, or whether that reasonably
prudent person should have been warned by defendant of the dangerous condition."*

This Court's decision in Joyce, supra, in which the plaintiff fell on a snow-covered
sidewalk, and in which the Court found that the danger was open and obvious, does not compel a
similar conclusion here. Joyce is factualy distinguishable. The Joyce panel, in support of its
decision, noted the following factual circumstances:

Joyce testified during her deposition that it snowed lightly the morning of
March 10 and that, when she arrived at Barry Rubin's house, she saw snow on the
driveway and snow on the sidewalk. Further, Joyce stated that she watched where
she walked on the sidewak and walked very carefully because she knew the
sidewalk was "not very safe." Joyce aso acknowledged that she slipped on snow
that had fallen but had not yet melted, that she knew the sidewak was dlippery,
that she repeatedly told Debra Rubin it was slippery, and that she slipped twice
while walking on the sidewalk before she finally fell.

Contrary to Joyce's arguments on appeal, her testimony establishes beyond
peradventure that she saw the snow and recognized that the snow posed a safety
hazard to her. Further, Joyce's testimony establishes that she felt the dlippery
texture of the snow (or ice underneath the snow) when she dlipped twice before
falling. Because Joyce lost her footing twice on the sidewalk, she was
undoubtedly aware of the condition and the specific, potential danger of slipping
before she fell. Under similar circumstances, an average person with ordinary
intelligence would not only have seen the snowy condition of the sidewalk, but
would have discovered the risk of dipping on it. Thus, subjectively and
objectively, no reasonable juror could have concluded that the condition of the

(...continued)

yet the dissent's own conclusion that they grasped the car because it was slippery is speculative.
There is no documentary evidence to support the conclusion that icy conditions caused plaintiff's
elderly companions to hold the car. As the moving party under MCR 2.116(C)(10), defendant
had the duty to provide supporting documentary evidence, MCR 2.116(G)(3)(b), and until such
supporting evidence was presented, plaintiff did not have to counter it with her own documentary
evidence, MCR 2.116(G)(4) ("When a motion under subrule (C)(10) is made and supported as
provided in this rule, an adverse party may not rest upon the mere alegations. . . ." [emphasis
added].). Our inference is as reasonable as the dissent's inference, and it is left for the jury to
decide the matter.

* The dissent criticizes us by asserting that our focus is improperly placed on plaintiff's
subjective knowledge of the condition rather than applying an objective standard. The language
from our opinion, which the dissent quotes to support his contention, however, is taken out of
context and is merely a discussion of the distinguishing features between the case at bar and
Joyce. Asclearly reflected in our repeated references to a "reasonably prudent person,” we have
indeed applied an objective standard.



sidewalk and the danger it presented was not open and obvious. . . . [ld. at 239-
240 (emphasisin original).]

Here, although plaintiff did observe alight dusting of snow, she testified that she did not
see the ice that was covered by the snow and that allegedly caused her fall. Considering that
"black ice" coated the area, it is questionable that the ice would be observable even without the
snow covering it. There was no testimony that plaintiff knew that the lot was sheeted with ice
before she walked from the car toward the funeral home. Plaintiff never told anyone that the lot
was dippery, nor had she slipped in the lot before the fall like the plaintiff in Joyce. There was
also no evidence that plaintiff felt the presence of ice before falling.

Further, defendant's reliance on Perkoviq v Delcor Homes—L_ake Shore Pointe, Ltd, 466
Mich 11; 643 NW2d 212 (2002), is misplaced. The Perkoviq Court stated, "There was nothing
hidden about the frost or ice on the roof, and anyone encountering it would become aware of the
dippery conditions." Id. at 16. Here, when viewing the evidence in a light most favorable to
plaintiff, the black ice was indeed hidden and not observable on encountering it.

This Court's decision in Corey v Davenport College of Business (On Remand), 251 Mich
App 1, 649 NW2d 392 (2002), likewise does not compel affirmance of the order granting
summary disposition. In Corey, the plaintiff slipped and fell on snowy and icy steps located
outside one of the defendant's dormitories. This Court, in concluding that the hazard was open
and obvious, stated that the "[p]laintiff is a reasonable person who recognized the snowy and icy
condition of the steps and the danger the condition presented.” Id. a 5. Here, again, there is
evidence that plaintiff did not recognize the ice-laden condition of the parking lot, and we
conclude that reasonable minds could differ in regard to whether a reasonably prudent person
would have recognized the icy danger.

We hold that the trial court erred in granting summary disposition pursuant to the open
and obvious danger doctrine. We further conclude that there is a genuine issue of material fact
regarding whether there were specia aspects of the condition that rendered it unreasonably
dangerous. Our Supreme Court in Lugo, supra at 518, providing examples of "special aspects,”
stated as follows:

An illustration of such a situation might involve, for example, a
commercial building with only one exit for the general public where the floor is
covered with standing water. While the condition is open and obvious, a
customer wishing to exit the store must |eave the store through the water. 1n other
words, the open and obvious condition is effectively unavoidable. Similarly, an
open and obvious condition might be unreasonably dangerous because of special
aspects that impose an unreasonably high risk of severe harm. To use another
example, consider an unguarded thirty foot deep pit in the middle of a parking lot.
The condition might well be open and obvious, and one would likely be capable
of avoiding the danger. Nevertheless, this situation would present such a
substantial risk of death or severe injury to one who fell in the pit that it would be
unreasonably dangerous to maintain the condition, at least absent reasonable
warnings or other remedial measures being taken.



As noted earlier, "only those special aspects that give rise to a uniquely high likelihood of
harm or severity of harm if the risk or hazard is not avoided will serve to remove that condition
from the open and obvious danger doctrine.” Id. at 518-519. Thereisno indication in Lugo that
the examples or illustrations of special aspects provided in the opinion reflect the only situations
where special aspects can arise.

Here, there was evidence that the parking space utilized by plaintiff was the only
remaining vacant spot in the entire lot and that plaintiff was a passenger in the vehicle, not the
driver with control over the automobile. Moreover, others fell in the parking lot, which could
lead reasonable minds to conclude that the parking lot remained unreasonably dangerous even
assuming the danger was open and obvious. Accordingly, should the jury determine that the
danger or hazard was open and obvious, an issue of fact would still have to be resolved by the
jury in regard to whether specia aspects existed such that the danger remained unreasonably
dangerous, with the jury taking into consideration all the surrounding circumstances presented to
plaintiff that snowy December day.

Finaly, it is necessary to address the tria court's ruling that summary disposition was
also proper where plaintiff failed to convince the court that defendant had notice of the hazard.
The invitor's duty to invitees is "'to exercise reasonable care to protect the invitees from an
unreasonable risk of harm caused by a dangerous condition of the land' that the landowner knows
or should know the invitees will not discover, realize, or protect themselves against." Bertrand v
Alan Ford, Inc, 449 Mich 606, 609; 537 NW2d 185 (1995) (citations omitted). We conclude that
an issue of fact exists with respect to whether defendant knew or should have known about the
dangerous condition and the possibility that plaintiff would not discover the danger. The
documentary evidence submitted to the trial court indicates that Richard Kaatz arrived at the
funeral home one to two hours before plaintiff, and he indicated that it had snowed earlier that
day, stopped snowing, and then began snowing again in the evening. He further testified that
there was snow on the ground in the lot at the funeral home when he arrived. Additionally, Katz
testified:

Q. And at that point in time you pulled out—somewhere around 5:15,
5:30, 5:45 you pulled out a shovel, you pushed some snow around the entrances,
and you pushed a path from you said the handicapped parking area, correct?

A. And salted.
Q. And you salted, correct?
A. Correct.

Besides claiming that he salted the entrances and the handicapped parking area, Kaatz
also stated that he salted other areas of the parking lot, but not specifically the spot where
plaintiff fell. The fact that Kaatz was salting areas of the parking lot and the entrances suggests
that he was aware of dippery conditions on defendant's property and should have been aware of
slippery conditions where plaintiff fell.

Moreover, the deposition testimony of R & L's owner indicated that his company salted
alot within six miles of the funeral home on the day of the accident, that the company plowed

-9



the funeral home's lot on that same day between 4:00 p.m. and 4:45 p.m. pursuant to a call from
Kaatz, and that the conditions called for salting at the funeral home, but that salting was not
undertaken because there was no request for salting nor an agreement that R & L would be paid
for salting when plowing if salting is done without request.

The evidence presented is sufficient to give rise to an issue of fact regarding whether
defendant had knowledge or should have had knowledge of the ice under the snow before
plaintiff 'sarrival at the funeral home.

Reversed and remanded for proceedings consistent with this opinion. We do not retain
jurisdiction.

White, J., concurred.

/s William B. Murphy
/9 Helene N. White
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